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BRIEF OF APPELLANTS 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
• The issue on appeal is whether the Administrative Law Judge 
acted arbitrarily and capriciously in awarding death benefits in 
excess of the statutory maximum pursuant to Utah Code Ann. , 
Section 35-1-68 (1953, as amended). 
STATEMENT OF THE CASE 
The case involved a dispute over payment of worker's compen-
sation death benefits. The Petition for Writ of Review is being 
taken from a Denial of Motion for Review by the Industrial 
Commission of Utah dated April 9, 1985 (R. 47) affirming the Order 
of the Administrative Law Judge dated March 14f 1985 (R. 38) which 
constitutes the final administrative decision in this case. (See 
said orders attached hereto as Appendices 1 and 2.) 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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STATEMENT OF THE FACTS 
Richard Kenner was an employee of the Trail Mountain Coal 
Company when he was killed as a result of a cave-in at the coal 
mine on February 3, 1982. Mr. Kenner left a wife, Dee Anna 
Kenner, and two minor children, Dawn Marie and Adam Leon Kenner, 
respondents herein. Pursuant to Utah Code Ann., Section 35-1-68 
(1953, as amended), (attached hereto as Appendix 3) the Industrial 
Commission of Utah awarded to Dee Anna Kenner the sum of 
$68,016.00 to be paid at the maximum rate of $218.00 per week for 
312 weeks (R. 12). 
Dee Anna Kenner was remarried to Errol H. Wilstead on 
September 7, 1982 (R. 15, 16). A modification of award upon 
remarriage was entered by the Commission pursuant to Utah Code 
Ann., Section 35-1-73 (1953, as amended) (attached hereto as 
Appendix 4) on May 19, 1983 in which the award was altered to 
reflect a lump sum payment equal to 52 weeks of compensation made 
to Dee Anna Kenner, and the balance of the previous award being 
divided equally between Dawn and Adam Kenner. The order provided 
for the payment of $401.98 to be placed in savings accounts at 
four-week intervals until needed or until the children attained 
their respective majorities (R. 17, 18; See said Order attached 
hereto as Appendix 5). 
On January 21, 1985, the Administrative Law Judge entered an 
Order Releasing Trust Funds to Adam Leon Kenner upon his reaching 
the age of majority. In doing so, he failed to terminate benefits 
to Adam upon his reaching the age of majority (R. 25). 
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The State Insurance Fund filed a Motion for Review of Order 
Releasing Trust Funds seeking a termination of benefits to Adam 
Leon Kennerf pursuant to Utah Code Ann., Section 35-1-74 (1953, as 
amended) (attached hereto as Appendix 6) and requesting a recalcu-
lation of benefits to Dawn Marie Kenner in light of Adam's 
attaining majority (R. 28-30). 
In response to the State Insurance Fund's Motion for Review, 
the Administrative Law Judge entered a Second Amended Modification 
of Award upon Remarriage on March 14, 1985 (attached hereto as 
Appendix 2). The Commission, in affirming that order, recognized 
the error of awarding benefits beyond the age of majority; but, 
instead of cutting off benefits to Adam Kenner upon attaining 18 
years of age, the Commission increased his weekly award. The 
account of Adam Leon Kenner was to be paid at the rate of $202.48 
per week from September 7, 1982 through January 17, 1985, and the 
account of Dawn Marie Kenner was to receive $122.85 per week from 
September 7, 1982 until July 31, 1986, thus expending the balance 
of the award available to the children (R. 36-38). 
Section 35-1-68 of the Worker's Compensation Act states the 
maximum compensation owed to recipients of death benefits is 
$218.00 per week. According to the Second Amended Modification of 
Award upon Remarriage, the compensation ordered payable to Dawn 
and Adam Kenner from September 7, 1982 and January 17, 1985 
totaled $325.33 per week, well in excess of the statutory weekly 
maximum. The Administrative Law Judge, with the affirmation of 
the Industrial Commission, ordered compensation to be paid for the 
3 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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statutory maximum of 312 weeks instead of 285-4/7 weeks of 
compensation, which should have been awarded, as that amount 
equals the number of weeks from the death of Richard Kenner to the 
date of his youngest child's majority, plus the 52 weeks awarded 
to his widow upon her remarriage pursuant to Utah Code Ann., 
Section 35-1-73. 
SUMMARY OF THE ARGUMENT 
The Administrative Law Judge, supported by affirmation of the 
Industrial Commission of Utah, acted in excess of powers conferred 
by statute in awarding benefits to the Kenner dependents in excess 
of the maximum allowable under Utah Code Ann., Section 35-1-68. 
In addition, the Administrative Law Judge and the Commission acted 
capriciously and arbitrarily in computing awards to the Kenner 
dependents without any reference being made to their attaining 
their respective ages of majority, pursuant to the Workerfs 
Compensation Act as a whole. 
It is the duty of the Supreme Court, under Utah Code Ann., 
Section 35-1-82.54, to correct any misapplications of law. 
Accordingly, the Supreme Court is requested to reverse the Denial 
of Motion for Review of the Industrial Commission of Utah and to 
amend the Second Amended Modification of Award upon Remarriage to 
reflect the proper statutory amount of workerfs compensation 
benefits. 
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ARGUMENT 
POINT I 
THE ORDER OF THE INDUSTRIAL COMMISSION 
REQUIRING THE STATE INSURANCE FUND TO PAY 312 
WEEKS OF COMPENSATION WHEN THE MAXIMUM PAYABLE 
IN THE CIRCUMSTANCES OF THIS CASE IS 285 4/7 
WEEKS PURSUANT TO SECTIONS 35-1-68, 35-1-73 
AND 35-1-74, UTAH CODE ANNOTATED IS ARBITRARY 
AND CAPRICIOUS. 
In the Se cond Ame nde d ModI£Ica t i o n o f Award upon Re ma r r i a ge
 f 
the Administrative Law Judge ordered the payment of all remaining 
benefits after subtracting the amount awarded Dee Anna Kenner upon 
her remarriage from the maximum amount allowed under Utah Code 
Ann. , Section 35-1-68. It was error for the Administrative Law 
Judge t o as s u me t h a t 11 i e ma x i mu m a mo u n t o f b e n e f 11 s wo i I 1 d b e pa i d 
after Mrs. Kenner's remarriage. 
The rights of beneficiaries to receive awards under the 
Worker's Compensation Act are rights determined by st :atute; and 
each right is distinct. Professor Larson writes in his treatise 
on wo i: k m e n ' s c o mpensatio n i "" 1" h e d e f > endent "s light to death 
benefits is created by statute; it is not derived from the rights 
of the deceased employee." Desk Edition, Section 64, pp. 11-56. 
As indicated, benefits award e d d e pe n d o n 11 i e s t a t u t e £ i: o m w h I ch 
the right derives, Utah Code Ann., Section 35-1-73 (1953, as 
amended) provides in essence that upon remarriage of a dependent 
widow, an advance of 52 weeks of the award will be paid in lump 
sum to encourage such remarriage. The statute goes on to provide 
in pertinent parti 
If there are other dependents remaining at 
time of remarriage, benefits payable under 
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this title shall be paid to such person as the 
Commission may determine for the use and 
benefit of the other dependents, the weekly 
benefits to be paid at intervals of not less 
than four weeks. Utah Code Ann. , Section 
35-1-73. 
According to Section 73, benefits to remaining dependents as 
of the time of remarriage are payable as per the Title. As such, 
the Utah Worker's Compensation Act as a whole must be considered 
in order to determine the remaining benefits to be paid. The 
Colorado Supreme Courtf in a case before it to determine the 
amount of benefits to be paid remaining dependents in light of one 
dependent's attaining the age of majority, stated a basic premise 
in this area of the law: 
It is fundamental that the Workmen's 
Compensation Act must be construed to give 
effect to every clause so as to give it a 
consistent and harmonious whole. Not only 
every section, but every paragraph, sentence, 
clause, phrase or word must be given meaning, 
if it is at all possible to do so. The right 
of compensation can pass to surviving depen-
dents only if it is consistent with other 
terms of the statute. 
industrial Commission ya Employer's Liability Assurance Corp», 456 
P.2d 739, 742 (Colo. 1969). As children under the age of eighteen 
are involved in this case, Utah Code Ann., Section 35-1-74 (1953, 
as amended), must be consulted. That Section of the Act specifi-
cally requires that an award to minor children ceases as the 
"attainment of the age of 18 years." Accordingly, in the case of 
Adam Leon Kenner and Dawn Marie Kenner, their respective ages 
directly affect their entitlement to benefits after their mother's 
remarriage. Neither child is entitled to receive benefits after 
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age 18, as would be required under the initial awards stating the 
duration to be the maximum of 312 weeks [R. 1 i< Ift, 20-21). 
Recognizing the merit of the State Insurance Fund's conten-
tion (R. 36), the Commission in the Second Amended Modification of 
Award upon Remarriage, adjusted the respective awards s<> as to pay 
out the maximum benefits prior to each child attaining 18 years of 
age. As a result ol thin iiaiuruver, the State Insurance Fund was 
required to pay a total of $325,33 per week to the Kenner chil-
dren. The Commission accorded payments of $202.48 per week, 
commencing September 7, 1982, and ending January 1 7, 1/9 35, to the 
account of Adam Leon Kenner I : the same order it provided for 
payments of $122. ?1' -< paid to the account of Dawn 
Marie Kenner commencing September 7, 1982 and ending July 31, 
1986. As a result of this manipulation of the initial award, the 
State Insurance Fund is required to pay well in ex^ v,:, n[ the 
maximum weekly rate of $218.00, or 85% of the Fund's average 
weekly wage provided under Utah Code Ann., Section 35-1-68 (2bi); 
in effect, it is required to pay 127% of the average weekly wage. 
in PflrKer v» Industrial Commission of Utah, 241 P. 362 (Utah 
1925), the Supreme Court stated: 
. . . the commission is a mere administrative 
body and not a court of justice. It may 
exercise such powers only as are either 
expressly or by implication conferred upon it 
by statute; that is, it has no inherent power 
such as must frequently be exercised by courts 
of general jurisdiction. I£. at 365. 
Accordingly, the Commission is in violation of its powers under 
the statute in assuming greater judicial authority than granted by 
7 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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the statutes and in effect legislating entitlements not otherwise 
provided. 
The Supreme Court of Oklahoma, in deciding a case similar to 
the one at hand, determined that attorney's fees could not be 
awarded in addition to the lump sum awarded the injured employee 
as both awards, combined, exceeded the statutory maximum. The 
Court declared that " . . . payments provided for in an award can 
be made only in accordance with statutory authority." Special 
Indemnity Fund v. Bryant, 239 P.2d 1014 (Okl. 1954), as cited in 
Grain V. W,S» „HatCfa„tamP3fty, 451 P.2d 788, 790 (Utah 1969). 
In a similar case, the Colorado Supreme Court, pursuant to a 
statute which terminated death benefits to dependents upon 
attaining the age of 18, held ". . . that regardless of the 
language providing for the share of surviving dependents to other 
dependents the payments could not in any event exceed the statu-
tory maximum." i,n<3 us trial-XOMU salon -of ^ Colorado v. Employer/a 
liability Assurance, Corporation, 456 P.2d 739, 742 (Colo. 1969). 
It stands as a general rule, as evidenced by the cases cited 
herein, that benefits awarded to recipients under the Worker's 
Compensation Act, or any other act, should not exceed the limits 
contained in that act. For the Industrial Commission to award 
benefits well in excess of the maximum articulated in Utah Code 
Ann., Section 35-1-68, is well beyond its powers derived from the 
Worker's Compensation Act. 
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The proper award which the Commission should have accorded 
the Kenner dependents is as follows: 
From-To Weeks Description of Benefits Total Benefit $ 
2/3/82-9/7/82 30,71 4 0 Benefits to Dee Anna v 5,695.65 
Kenner 
Lump Sum 52 Remarriage Lump Sum $11,336.00 
to Dee Anna Kenner 
9/7/82-1/17/85 123,4285 Benefits to be split $26r907, 4] 
(presumably on an equal 
basis) between Adam Leon 
Kenner and Dawn Marie 
Kenner 
1/18/85-8/1/86 80 Benefits payable to Dawn $17,440.00 
Marie Kenner 
The above calculations assume the compensation rate of 
$218,00 per week during the entire period of the award. Such is 
the maximum compensation rate i inder the Act as of February 3, 
1982. Given the 312-week maximum general entitlement, death 
benefits coiild not exceed $68,016.00 in the usual case. The total 
of the benefits to be paid out under the above scheme is 
$62,379.06. This amount represents some 286.1425 weeks of 
benefits. Thus, considering the effect of remarriage and the 
birthdates of the minor dependents on the general 312-week death 
benefit, some 25.8575 weeks of benefits are unavailable to this 
specific set of applicants. To order the defendant employer and 
its insurance carrier to pay the maximum of 312 weeks of benefits 
would result: in a 25 „ 8575-week overpayment or, in dollar terms, an 
overpayment of $5,636.94. 
Both the Administrative Law Judge and the Industrial Commis-
sion recognized the apparent inequity of awarding more benefits to 
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Dawn than to Adam based upon her age. This is a meritorious 
recognition, however, in their attempt to remedy the inequity, 
both the Administrative Law Judge and the Commission acted in 
disregard of the statute and in excess of their power* The 
appellant has no quarrel with any attempt to make the awards given 
to Dawn and Adam Kenner more equal, so long as its total liability 
would not exceed the $62,379.06 maximum that should have been 
awarded pursuant to the relevant sections of the Worker's Compen-
sation Act of Utah. 
POINT 11 
THE SUPREME COURT, HAVING JURISDICTION TO 
REVIEW FINAL ORDERS OF THE INDUSTRIAL COMMIS-
SION, IS UNDER A DUTY TO DETERMINE MISAPPLICA-
TION OF THE LAW AND TO CORRECT THE SAME IF 
NECESSARY. 
Utah Code Ann., Section 35-1-83 (1953, as amended) provides 
in pertinent part that: 
Within thirty days after the commission has 
given notice of its award, provided a motion 
was filed in accordance with section 
35-1-82.54 of this act for review of the order 
or supplemental order upon which the award was 
based, any party, . . . affected thereby may 
file an action in the Supreme Court of Utah 
for the purpose of having the lawfulness of 
the award inquired into and determined. 
The motion for review of the Second Amended Modification upon 
Remarriage having been denied (R. 47), the appellants seek review 
of that award to determine whether or not it was in excess of the 
statutory maximum. 
The Industrial Commission is vested with continuing jurisdic-
tion under Title 78 of the Workerfs Compensation Act, enabling it 
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to make modifications in former awards when deemed justified* 
Mollerup Van Lines v. Adams, 398 P.2d 882f 883 (Utah 1967). 
Accordingly, if there later develops "• • . evidence of some 
significant change or new development in the claimant's injury or 
proof of the previous awardfs inadequacy • • . ", the Commission 
may make adjustments which it deems just in conformity with the 
pertinent statute. Burton v. Industrial Commission of Utah, 587 
P.2d 121, 123 (Utah 1978). The Commission has maintained a 
continuing* jurisdiction in this case up through its final declara-
tion of Denial of Motion for Review (R. 47). It has made changes 
in the award as it deemed necessary (R. 17-18, 20-21, 36-38). 
However, at no time has the Commission considered the respective 
attainment of majority of the Kenner children in its computation 
of the proper award, nor has it been diligent in keeping with the 
maximum weekly allowance allowed beneficiaries under Utah Code 
Ann., Section 35-1-68. 
The Supreme Court of Utah, in the case of Spring Canyon Coal 
Company v. Industrial Commission of Utah. 58 Utah 608, 201 P. 173, 
175 (1921), stated: ". . . that, in case the award for any reason 
is not supported by law, it is our duty to so declare." The Court 
stated further: "If the Commission therefore acts without any 
substantial evidence and by its acts deprives some person of 
property or property rights, its acts are void . . ." 13. at 
176. The Industrial Commission, by failing to recognize the dates 
at which the Kenner children attain their respective majorities in 
computing the award, as well as awarding weekly allowances in 
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Machine-generated OCR, may contain errors.
excess of the statutory maximum, has deprived the State Insurance 
Fund of property without due process of law. 
It is a time-honored rule n. . . that the construction of 
statutes by governmental agencies charged with their administra-
tion should be given considerable weight—however, if it is made 
clearly to appear that a statute has been misconstrued or mis-
applied it is the duty of the Court to correct the same." McPhie 
Y> industrial Commission of Utah, 567 P.2d 153, 155 (Utah 1977). 
The Supreme Court of Utah, in determining the propriety of an 
Industrial Commission award, articulated in the case of McKay Dee 
flospital v. industrial Commission of Utah, 598 p.2d 375 (Utah 
1979): 
In determining compensability under the 
statute, our review of the factual conclusions 
of the administrative law judge, as accepted 
by the Commission, is limited. However, when 
there is purely a question of law presented, 
which is necessarily involved in the decision 
or the award, it is our duty to determine that 
question. I£. at 376. 
See also: Qgtler v. Industrial Commission of Utah/ 36 p.2d 95, 98 
(Utah 1934). 
The appellants do not ask for a review of the factual 
determination of the Industrial Commission. The Commission did, 
in later modifications of the original award (R. 20, 36) , recog-
nize that the award should end at the attainment of age 18. 
However, the Administrative Law Judge, with the affirmation of the 
Commission, failed to contemplate the attainment of majority in 
its computation of the amount of the award. The Administrative 
Law Judge awarded the statutory maximum of $68,016.00 without any 
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reference to the ages of the children or the date of their 
respective majorities. What is moref in the Second Amended 
Modification of Award upon Remarriage, the Commission amended 
payments in such a way as to exceed the statutory maximum of 
$218.00 (R. 36-38), These actions of the Administrative Law 
Judge, with the support of the Industrial Commission, lie in 
direct contradiction to the language of Sections 35-1-68 and 
35-1-74 of Utah Code Annotated (1953, as amended). As such, it is 
the duty of this Court to correct this misapplication of the law 
so as to be in conformity with the applicable statutes. 
CONCLUSION 
The appellant requests that the denial of Motion for Review 
of the Industrial Commission of the State of Utah dated April 9, 
1985, be reversed and that upon remand the Commission enter an 
Order awarding benefits to the minor children of the decedent that 
do not exceed the weekly compensation rate of $218.00 per week nor 
exceed the total number of weeks that would be reflected by the 
minors reaching their majority and their mother's remarriage which 
total period is 286.1425 weeks. 
DATED this _/JZ-- daY o f J u lY' 1985. 
BLACK & MOORE 
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MOTION FOR REVIEW 
On or about March 14, 1985, an Order was entered by an Administrative 
Law Jud^e of the Commission wherein benefits were awarded in the above 
entitled case. 
On or about March 25, 1985, the Commission received 
Review from the Defendants by and through their attorney. 
a Motion for 
Thereafter, the matter was referred to the entire Commission for 
review pursuant to Section 35-1-82*53, Utah Code Annotated. The Commission 
has reviewiRd the file in the above entitled case and we are of the opinion 
that the Motion for Review should be denied and the Order of the Administra-
tive Law Judge affirmedc In affirming, the Commission adopts the Findings of 
Fact and Conclusions of Law of the Administrative Law Judge. 
TT IS THEKKFORE ORDERED that the Order of the Administrative Law 
Judge dated March 14, 1985, shall be, and the same is hereby, affirmed and the 
Motion for Review shall be, and the same is hereby, deniede 
Passed by the Industrial Commission 
of Utah, Salt Lake City, Utah, this 
day of April, 1985, 
Commissip/i Secretary 
Stephen M. Hadley 
Chairman 
/-Yc^Zi^ +./ ^^t^c^r; ^x-t^f 
Walter T. A x e l g a r d 7 
Commissioner 
Lenice L. Nielsen 
f*r*ir*** % r»«S — 
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CERTIFICATE OF MAILING 
I certify that on April / , 1985, a copy of the attached 
Denial of Motion for Review was mailed to the following persons at the 
following addresses, postage paid: 
Adam Leon Kenner, P. 0. Box 65, Elmo, UT 84521 
Dec Anna Kenner Wilstead, P. 0. Box 65, Elmo, UT 84521 
Dennis V. Lloyd, Atty., State In:;nr;»i»ro Fund, 560 South 300 
East, SLC, UT 84111 
Utah State Credit Union, Attn: David Abbott, P. 0. Rox 45001, 
SLC, UT 84110 
Trail Mountain Coal Co., P. 0. Box 551, Orangeville, UT 84537 
THE INDUSTRIAL COMMISSION OF UTAH 
By Wilma 
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( ^ 
THE INDUSTRIAL COMMISSION OF UTAH 
Case No. 85000058 
SECOND AMENDED 
MODIFICATION OF AWARD 
UPON REMARRIAGE 
On May 24, 1983, the Commission, entered an Amended Modification of 
Award upon Remarriage in the above-entitled matter. As a result of that 
Award, it was determined that the surviving spouse should receive a lump sura 
of $4,235 o37, and that the minor children of the Deceased, Adam Leon Kenner 
and Dawn Marie Kenner, should receive the balance of the award, which was 
$49,984,35. No Motion for Review having been filed of that Order, the same 
became the final Order of the Commission pursuant to Section 35-1-82.55, Utah 
Code Annotated. 
On January 21, 1985, the Commission entered an Order Releasing Trust 
Funds, allowing Adam access to his funds maintained at the Utah State Credit 
Union. The State Insurance Fund, by and through counsel, filed a Motion for 
Review of that Order Releasing Trust Funds. Although their Motion is styled 
as a Motion for Review of Order Releasing Trust Funds, in actuality, the State 
Insurance Fund is now seeking a Motion for Review of the Amended Order of May 
24, 1983. The State Insurance Fund contends that pursuant to Section 35-1-74, 
Utah Code Annotated, each child is only entitled to benefits prior to 
attaining the age of eighteen. The State Insurance Fund alleges that the 
Amended Order is in error, in that it provides for benefit payments to Adam 
beyond his eighteenth birthday. Although the Administrative Law Judge is of 
the opinion that the Order of May 24, 1983, is res judicata, it would appear 
that the underlying contention is correct. In other words, the State 
Insurance Fund is correct that the children should not be paid benefits past 
their eighteenth birthday. However, the remedy sought by the State Insurance 
Fund, namely giving the bulk of the benefits to Dawn, is inequitable. Rather, 
it is just and equitable that the balance of benefits of $49,984.35 be divided 
as equally as possible between the two children, as was originally accom-
plished in the May 24, 1983, Amended Order. However, since the benefits will 
not divide perfectly in half, it is necessary for ease of calculation to 
provide that Adam's award will be one cent more. In other words, Adam will be 
entitled to $24,992.18, while Dawn will be entitled to $24,992.17. 
* 
DEE ANNA KENNER, Widow, and * 
ADAM LEON KENNER and * 
DAWN MARIE KENNER, Minor Dependent '* 




v s . ' • • . . * 
* 
TRAIL MOUNTAIN COAL COMPANY and/or * 
STATE INSURANCE FUND, * 
* 
Defendants, * 
* * * * * * * * * * * * * * * * * * * * * 
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) 
When the mother of the children remarried on September 7, 1982, the 
children each became entitled to death benefits on that day. Pursuant to 
Section 74, the children are entitled to receive death benefits until they 
attain the age of eighteen. Accordingly, Adam is entitled to benefits for the 
period September 7, 1982, to and including the day before his eighteenth 
birthday, January 17, 1985, or a period of 123 weeks and three days. In order 
to comply with Section 74, it is necessary that Adarafs award of $24,992.18 be 
paid to him prior to his eighteenth birthday. In order to accomplish this, 
Adam is entitled to benefits payable at the rate of $202.48 per week for the 
period September 7, 1982, to and including January 17, 1985. 
In keeping with the foregoing reasoning, Dawn Marie Kenner, is 
entitled to an award of death benefits in the amount of $24,992.17, payable 
effective September 7, 1982, and continuing until the day before her eight-
eenth birthday, July 31, 1986, or a period of 203 weeks and three days. 
Dawn's benefits will be payable at the rate of $122.85 per week for the period 
September 7, 1982, to and including July 31, 1986. 
ORDER: 
IT IS THEREFORE ORDERED that the Findings of Fact and Conclusions of 
Law set forth.in the Amended Modification of Award upon Remarriage of May 24, 
1983, should be, and the same are hereby incorporated by reference as if set 
forth fully herein. 
IT IS FURTHER ORDERED that the second Order paragraph of the Amended 
Modification of Award upon Remarriage of May 24, 1983, should be, and the same 
is hereby stricken, and replaced with the following: 
IT IS FURTHER ORDERED that Defendants, Trail Mountain Coal 
Company and/or State Insurance Fund, pay the Utah State 
Credit Union, the sum of $24,992.18, for deposit in share 
account #74399-6, which account has as its owner Adam Leon 
Kenner. Said compensation shall be paid at the rate of 
$202.48 per week commencing September 7, 1982, and termi-
nating January 17, 1985, with accrued amounts to be paid in 
a lump sum. Disbursement from the account shall be only 
upon the written authorization of the Industrial Commission 
of Utah until Adam attains the age of eighteen, at which 
time, the funds remaining in the account shall become his 
sole property. Quarterly statements shall be mailed by the 
Utah State Credit Union to Adam Leon Kenner, Post Office Box 
65, Elmo, Utah 84521. 
IT IS FURTHER ORDERED that the Defendants, Trail Mountain 
Coal Company and/or State Insurance Fund, pay the Utah State 
Credit Union, the sum of $24,992.17, for deposit in share 
account #74400-2, which account has as its owner Dawn Marie 
Kenner* Said compensation shall be paid at the rate of 
$122.85 per week commencing September 7, 1982, and termi-
nating July 31, 1986, with payments to be made at intervals 
of not less than every four weeks, with accrued amounts to 
be paid in a lump sum. Disbursement from the account shall 
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be had only upon the written authorization of the Industrial 
Commission of Utah upon a showing of need, until Dawn 
attains the age of eighteen, at which time, the funds 
remaining in her account shall become her sole property. 
Quarterly statements shall be mailed by the Utah State 
Credit Union to Dee Anna Kenner Wilstead, Post Office Box 
.65, Elmo, Utah 84521. Any change of address should be 
immediately communicated to the Industrial Commission, the 
State Insurance Fund, and the Utah Sta„u Credit union, Post 
Office Box 45001, Salt Lake City, Utah 84145. 
IT IS FURTHER ORDERED that any Motion for Review of the foregoing 
shall be filed in writing within fifteen (15) days of the date hereof speci-
fying in detail the particular errors and objections, and unless so filed this 
Order shall be final and not subject to review or appeal. 
Passed by the Industrial Commission 
of Utah, Salt Lake City, Utah, this 
H.A day of March, 1985. 
ATTEST:"'..,. 
/s/ Linda J. Strasburg 
Linda J. Strasburg 
Commission Secretary 
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N a m e R - l a t i o n s h i p 
J?iwn Jilarj_G_Kcnnor _ «a.^f]]?j-^r. 
Adam Loon Kcrmer son 









The employer and/or insurance canier, h iv ing investigated the accident nruj the claim for dependency. <dmit l iabi l i ty and request that 
he Industrial Commission of Utah make and enter an Order .^wading compensation to the above namefi dependents. , 
State Insurance 1und 
I N S U R A N C E C A H n i l ' H O R URI .P I N S U 1 it. R 
hy - . ^ • . - : J 
A U t a ' o i i i / i i» A C I : N T 
D O N 0 1 W R I T E B F. L O W T H I S I I N E ORDER 
The I n d u s t r i a l C o m m i s s i o n of U t a h , b e i n q sa t i s f ied a f te r c a r e f u l i n v e s t i g a t i o n tha t t he a l l ' ; j ,Minns c n i < vl in the fn» t g o i n g a p p l i c a t i o n 
a i e t r u e a r i d c o t < • • c t „ f i nds t h a t t h e a | > p I i c. i n t s »*.•" r e •.. h. I! y < > r j > „ j
 ( \ t, 111 y < |,-.. ( » r ; \ (< I e i 11 o n 1i1 •« v, t s e d o n ; h »> ( i „ j t e t :> f 11 i s f . 11.11 • i • \ i»i / a n d c o n c l u d e s t Ii a t s«i i d 
d e p e n d e n t s arc e n t i t l e d t o c o m p e n s a t i o n as p r o v i d e d b y l a w . 
WHEREFORE, IT IS ORDERED, that . 
.SJbijte—insurance. Fund 
T r a i I M o u n t a i n Coal_Compnny . 
pay to _ .Jlae AnriaJKEnnar 
.and /or 
for the use and benefit of all the above named d pendents, compensation on the fol lowing basis in addit ion to the statutory funeral allowance and all 
medical and hospital bills resulting from the in jury: 
.312 wrekS@s 2JB^Q0..,.„p,,JS S Q _ or $212L_,3& 2™4~8_2_ 
w e e k s @ $ . p lus ^
 Q r S , 
w e e k s @ S - - Plus ^ . or S 
.weeks @ $ . - id us ^ or $





End inr, * 6 8 , 0 1 6 . 0 0 
Jncl. S 
j net $ 
. incl. $ 
IT IS FURTHER ORDERED that Notice must b*» given by the wtdow immediately 
to the Industrial Commission and the msuraner earner in the event of her remarriage. Total s 6 8 , 0 1 6 . 0 0 
/M th« e^pif.*iMjii ui these benefits the <Jependents shouki contact the Industrial Commission concernit ig possible addit ional benefits 
pursuant to Section 31-1-68, U.C.A.. 
IT IS FURTHER Oi 3 DC RED, d it all payments accrt jed to date be made in a lump sui n and the balance to be paid each four week penod 
unless otherwise ordered by the Cor nm is si on . 
Passed by the Industrial Commission " 
of Utah, Salt Lake City, on /-? ^* / s 
7/?
 K^^^^c^
/Ui^ I7kv/v / /?e 
(J 
aL^aS-'U 
£ ^ ^ ^ - ^ 
C o m m i s s i o n Sec re ta ry 
is 
• f 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
APPENDIX NO. 4 
MODIFICATION OF AWARD 
UPON REMARRIAGE 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Case NO. 
DEE ANNA KENNER, Widow and 
ADAM LEON KENNER and DAWN MARIE 
KENNER, Minor Dependent Childrer 
of RICHARD KENNERf Deceased, 
vs. 
TRAIL MOUNTAIN COAL COMPANY 
















MODIFICATION OF AWAM) 
UPON REMARRIAGE 
KINDJUGfi n p FACT: . . • # 
R i c h a r c L K e n n e r
 ;
 s u s t a i ] 1 (?d f a t a l i J
-
 : r W 
i n d u s t r i a l a c c i d e n t in t h e c o u r s e of h i s employment on F e b r u a r y 3 , 19 8 2_ 




in trie I n d u s t r i a l Commission of Utah e n t e r e d an award on M a r c h 1 , 19 8 2 
amount of $ 6 8 , 0 1 6 . 0 0 p a y a b l e t o t h e above named d e p e n d e n t s of t h e Deceased . 
Trie widow of t h e 'Deceased r e m a r r i e d on S e p t e m b e r 7 , 19 82 Her name 
i s new D e e Anna K e n n e r W i l s t e a d ~ . Based on t h e t o t a l e l a p s e d 
t i m e between t h e d a t e o f d e a t h and t h e r e m a r r i a g e o f t h e widew, t h e r e shou ld have 
been p a i d a s of t h e d a t e of r e m a r r i a g e a t o t a l of $ 6 , 6 9 5 . 6 5 l e a v i n g a " b a l a n c e 
o f $ 61 .320 .3S The amount a c t u a l l y p a i d t o d a t e i s " $ 1 3 , 7 9 6 . 2 8 / making an o v e r -
payment o f $ 7 ,100 ,63 , which sum s h o u l d be d e d u c t e d from t h e widow ' s lump sum 
awarded h e r e i n . Trie a c t u a l b a l a n c e u n p a i d i s $ 54 ,219 .72 .• 
OObTOJUSIONS OF 1, vW: 
P u r s u a n t t o t h e p r o v i s i o n s o f S e c t i o n 3 5 - 1 -
1953 , a s aiTYBnded, Dee Anna K e n n e r W i l s t e a d 
.an • oce Annotated, 
is entitled to 52 
weeks of the remaining benefits, payable in a lunp sum, less the overpayment, and 
the child(ren) i®z (are) entitled \o l.he balance of the award. 
Actual balance unpaid 
Lunp sum - 52 weeks x $2] 8 
1 >ess overpayment 
Total amount due widow 
Balanoe payable to child(ren) 
:=:=
 $ 11,336.00 
• ? 7,100.63 
$ 54,219.72 
$ 4 , 235. 37 
$ 49,984.35 
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The ajTount payable t o the minor c h i l d (ren) i s to be divided equa l ly 
and placed in savings accounts u n t i l needed o r u n t i l they a t t a i n t h e i r r e s p e c t i v e 
m a j o r i t i e s . 
ORDER: 
W i l s t e a d 
IT IS THEREFORE ORDERED t h a t Defendant pay to Dee Anna Kenner 
the sum of $ 4 , 2 3 5 . 3 7 in a lump sum. 
IT IS FURTHER ORDERED t h a t Defendants pay the sum of $ 4 9 , 984„_3_5_ . 
t o the Utah S ta t e Employees Cred i t Union, for depos i t in savings accounts s e t up 
i n the name of the ch i ld (ren) as owners of s a id accounts , subjec t t o withdrawal 
upon the wr i t t en au tho r i za t ion of the I n d u s t r i a l Commission. Payments s h a l l be 
remi t t ed t o the Utah S t a t e Employees Cred i t Union, P.O. Eox 50 (660 South 200 
L a s t ) , S a l t Lake City, . Utah, 84110, i n payments of $ 8 0 2 . 9 6 every four 
weeks over the remaining week pe r iod . The p e r t i n e n t account in fo o ra t ion 
s h a l l be as fol lows: 
NAME OF DATE OF 
ACCOUNT' BIRTH 
Adam Leon Kenner 1 -18 -67 
Dawn M a r i e Kenner 8 - 1 - 6 8 
RATE OF PAYMENT 
4 WEEK INfEKVAL 
$ 4 0 1 . 9 8 









Unt i l fu r the r n o t i c e , q u a r t e r l y s ta tements s h a l l be mailed t o s a id 
ninor c h i l d (ren) c /o Dee Anna Kenne r W i l s t e a d , 4 0 __T-Qh.Q JTxaJJL-^-, F l a g s t a f f ! , 
A r i z o n a , 86001 " • 
Social Secur i ty numbers for each c h i l d should be furnished t o the C r e d i t Union as 
soon as poss ib l e so as t o f a c i l i t a t e the r epo r t i ng of i n t e r e s t income. Any change 
Df address should be immediately communicated t o the I n d u s t r i a l Commission and the 
Credit Union. 
'assed by the I n d u s t r i a l Commission of Utah, 
Jal t Lake Ci ty , Utah, ^ - / f - ^ 5 
tfTEST: 
urg I / Linda J . Strasb 
L inda J . S t r a s b u r g 
tomrussion Secre tary 
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u 
r L±V i^ JOo 
Case No. 
DEE ANNA KENNER, Widow and * 
ADAM LEON KENNER and DAWN MARIE * 
KENNER, Minor Dependent Children * 






MODIFICATION OF AJ-iARD 
Appl icant s , 
v s . 
TRAIL MOUNTIAN COAL COMPANY 
and/or STATE INSURANCE FUND, 
* UPON REMARRIAGE 
Defendant s 
a * * * * * * * * . * * * * * * * * * * * * 
FINDINGS OF FACT: 
R i c h a r d Kenner sus ta ined f a t a l i n j u r i e s in an 
i n d u s t r i a l acc iden t in the course of M s ernployment on F e b r u a r y 3 , J_9_82 j 
while enployed by T r a i l M o u n t a i n C o a l Company '_ . " The 
I n d u s t r i a l Commission of Utah entered an award on March 1 , 1982 • in the 
amount of $68^016 .00 payable to the above named dependents of t h e Deceased. 
i s now 
The widow of the Deceased remarried on 
Dee Anna Kenner W i l s t e a d 
S e p t e m b e r 7 , 19 8 2 Her name 
_. Based on t h e t o t a l elapsed 
time between the da t e of death and the remarriage of the widow, t h e r e should have 
been paid as of the d a t e of remarriage a t o t a l of $ 6 , 695» 65 l e a v ing a "balance 
of $ 61,320.35 The amount a c t u a l l y paid to da te i s $13,796,28 / making an over-
payment of $ 7,100.63 , which sum should be deducted from the widow's lump sum 
awarded he re in . The a c t u a l balance unpaid i s $ 54,219.72 . 
CONCLUSIONS OF LAW: 
Pursuant to the provisions of Section 35-1-73, Utah Code Annotated, 
1953, as airended, Dee Anna Kenner Wilstead is entitled to 52 
weeks of the remaining benefits, payable in a lump sum, less the overpayment, and 
the child (ren) M X (are) entitled to the balance of the award. 
Actual balance unpaid 
Lump sum - 52 weeks x $218 
Less overpayment 
To ta l amount due widow 
Balance .payable t o ch i l d (ren) 
$ 1 1 , 3 3 6 . 0 0 
$ 7 , 1 0 0 . 6 3 
$ 5 4 , 2 1 9 . 7 2 
$ 4 , 2 3 5 . 3 7 
$ 4 9 , 9 8 4 . 3 5 
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Ihe amount payable to t) ie mi i ior child f: <-*n) 
and placed in savings accounts until needed or unta1 
majorities. 
> re divided equally 
atiain thei r respective 
ORDER: 
r'rl^ tha i de f endan t s pay t o Dee Anna K e n n e r W i l s t e a d 
Uv;j sum of $ 4
 f 23 5 . 3 7 i n a lump sum. 
IT IS FURTHER ORDERED t h a t Defendan t s pay \sv, «. -jm o f $ 4 9 , 9 8 4 , 3 5 . 
t o t h e Utah S t a t e Employees C r e d i t Union, f o r d e p o s i t :~ s a v i n g s a c c o u n t s s e t up 
i n t h e name of t h e c h i l d (ren) as owners of s a i d a c c o u n t s , s u b j e c t t o w i t h d r a w a l 
upon t h e w r i t t e n a u t h o r i z a t i o n of t h e I n d u s t r i a l Cormuss ion . Payments s h a l l b e 
r e m i t t e d t o t h e Utah S t a t e Employees C r e d i t Union, P .O . Box 50 (660 South 200 
L a s t ) , S a l t Lake C i t y , . U tah , 84110, i n payments of $ 8 0 2 . 9 6 _ e v e r y four 
weeks o v e r t h e r ema in ing ^ week p e r i o d . The pe r t i n e n t accoi int informal ion 
s h a l l be a s f o l l o w s : 
NAME OF 
ACCOUNT' 
Adam L e o n K e n n e r 
Dawn Mai i e h e n r t ^ i 
DATE OF 
BIRTH 
1 - 1 8 - 8 7 
H • I hH 
RATE OF PAYMENT 
4 WEEK ItvTTEHVAL 
$40'] ,48 . 
TOTAL 
PAYMENT 
$ 2 4 n o J 
$ 2 4
 f J y *.. ^ 
ACCOUNT 
DUMBER 
ni: a i• a i sn • 
minor c h i l d ( r e n ) c / o 
F l a g s t a f f , A r i z o n a 8 6 0 0 1 
i c e , q u a r t e r l y s t a t e m e n t s s h a l l be m a i l e d t o s a i d 
Dee Anna K e n n e r W i l s t e a d , 40 T o h o T r a i 1 ^ 
S o c i a l S e c u r i t y numbers f o r each c h i l d shou ld be f u r n i s h e d t o t h e C r e d i t Union a s 
soon a s p o s s i b l e so a s t o f a c i l i t a t e t h e r e p o r t i n g o f i n t e r e s t i n c o m e Any change 
of a d d r e s s should b e immedia te ly a x m i n i c a t e d t o t h e I n d u s t r i a l Commission and t h e 
C r e d i t Union, 
w ,.uaar 
P a s s e d by t h e IndubLj J O I ^ - / . tmss icn c± U'.ah, 
, / S a l t Take C i t y , U t a h , M a y ^ T * 1 9 8 3 . 
ATTEST: 
'^r 
L i n d a J , S t r a s b u r g 
Corrmissioi) S e c r e t a r y 
7' 
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3> 
DENNIS V. LLOYD, No. 1984 
Attorney for Defendants 
P.O. Box 45420 
Salt Lake City, Utah 84145-0420 
Tel: 533-7840 
5 8' • » ° 
BEFORE THE INDUSTRIAL COMMISSION OF 1 ITAH 
Case No. 85000058 
A M M L E Q N K E N N E R f g 0 l } u. 
RICHARD KENNER, deceased* 
Appl leant, 
TRAIL MOUNTAIN COAL COMPANY 
and/or 
"UTAH STATE 1NKIIRAIO FHffk,, 
Defendants, 






MOTION :nL: R-VM 
RELEASi:. ^ . 
-)< k 
COMES NOW, defendants in the above entitled matter, by and through 
legal counsel, to file a Motion for Review of the Order Releasing Trust Funds 
to Adam Leon Kenner, 
This Motion for Review I s filed as the Order Releasing TT-
does not specifically order the termination of the payment of bene*" 
Adam Leon Kenner, nor does the Order recompute the amours ^f '^n^t 




On May 19, 1983, the Industrial Commission of Utah Issued an order 
modifying the award of compensation benefits In the case of Richard Kenner, 
deceased, upon the remarriage of his wife, Dee Anna Kenner , This award 
provided for the payment of benefits to Adam Leon Kenner, birthdate 
January 18, 1967, and Dawn Marie Kenner, birthdate August 1, 1968. The 
language of the modified award issued upon remarriage noted that the children, 
Adam, and Dawn,,, were entitled to the balance of the compensation remaining 
after the widow's lump sum was computed and, paid. The award then noted that, 
"The -amount payable to the minor children, is to be divided equally and placed _ 
in savings accosts unti I, needed or untl I they atta in their respei r " ;e 
ma jor i ties," •' "• - i v-83 Or der , pa ge 2 ) 
' The Commission's language concerning the mi nor children1s enti tlement 
to the remainder of the compensation award is somewhat confusing in view of 
the payment limitation based on the chi Idren's attainment of majority. To 
correctly construe this language, relevant provisions of the Workmen's 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Compensation Act must be considered. Obviously, the Commission could not 
order a party to pay or be liable for compensation in excess of that provided 
by law. U.C.A. 35-1-74 requires, ~- ""- ~': ^ -
"In all cases where an award is made to or increased because of a* 
•dependent spouse or dependent minor child or children, as provided in 
this title, such award or increase in amount of the award- shaLl-
cease at the death, marriage, attainment of the age c?f ;I8;y;saTS, or; • 
termination of dependency of such minor child or children; •jJ»V..-~ ~~~ 
The Industrial Commission of Utah, pursuant to this statute, must terminate 
benefits to children of deceased workers when those children reach the age of 
18 years. 
The only alternative for Adam to qualify for continued compensation 
after he attains his majority is found in U.C.A. 35-1-70. This statute 
provides, 
MIf any wholly dependent persons, who have been receiving the 
benefits of this title, at the termination of such benefits are yet 
in a dependent condition, and under all reasonable circumstances 
should be entitled to additional benefits, the Industrial Commission 
may,- in its discretion, extend indefinitely such benefits; but the 
liability of the employer or insurance carrier involved shall not be 
extended, and the additional benefits shall be paid out of the 
special fund provided, for in subdivision 1 of Sec. 35-1-68." 
Thus, if it can be proved that Adam Leon Kenner is sttll dependent, even 
though he has reached his 18th birthday and is no longer qualified for 
benefits from the insurance carrier, Adam can receive additional benefits from 
the Second Injury Fund pursuant to Sec. 70. In this regard, U.C.A. 35-1-71 
indicates that children over the age of 18 years shall be presumed to be 
wholly dependent for support upon the deceased employee "if physically or 
mentally Incapacitated and dependent upon the parent, with whom they are 
living at the time of the death of such parent." There is no proof in this 
matter that Adam Leon Kenner qualifies for such continued dependent status 
under Sec. 71 of the Act, 
Based on the above, it is clear that the Industrial Commission of 
Utah should not only have ordered the release of the Trust Funds to 
Adam Leon Kenner, but should also have: 
. 1 . Provided an accounting of the amount of funds due Adam. 
2. Ordered that no further funds be paid into Adam's account. 
3. Recalculated the amount of funds to be paid into the remaining 
Trust Account for the dependent Dawn Marie Kenner. 
By the calculation of the Utah State Insurance Fund, Adam Leon Kenner 
is entitled to benefits from the date of the Modification of Award Upon 
Remarriage, May 19, 1983, until Adam turned 18 years of age, January 18, 
1985. This period of time amounts to 87.143 weeks. At the compensation rate 
- 2 -
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noted in the modified award, Adam's Trust Account: shoul d contain some : 
$8,757.54 -in compensation payments plus interest accrued from, the;varicus 1 1 
dates of deposit. This amount of money should be aval Lable to
 ; •., •,• • * 
Adam Leon Kenner and should be ordered released by the Industrial Commission 
of Utah, Tt le Trust Account for Dawn Marie Kenner shou Ld remain untouched. 
However, paj ments into that account should be recalculated by «tlie Industrial; 
Commission of Utah to reflect Marie's entitlement to the balance; of th£ £waru 
up to that point i n time when she attains her majority. 
Relief Sought 
The Industrial Commissi on of Utah should amend its Order Releasing 
Trust: Funds to Adam, Leon. Kenner to indicate that a total amount of $8,757,54 
plus interest is aval lable to Adam to be withdrawn from tt le Trust Account 
No, 74399-6. 
The Industrial Commission should entertain evidence from 
Adam Leon Kenner regarding his possible claim, for continued benefits i index 
U.C.A. 35-1-70, 
The Lndustnai commission of Utah should modify the award of benefits 
payable to Dawn Marie Kenner to reflect the fact that she is the remaining 
dependent of Richard Kennr-r ent.il] ed to compensation bene: its i.rr ; ••-- * - , ^  
18 years of age, 
DATED, this -3.*S day of ,ar.^:y ; -J. . 
-_J-<C—-t V. ; i
 V J . . L-tr? t •"*"••> 
u DENNIS V. LLOYD 
A t ! 'flit ;' 'JpftT'.d.i 
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